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Assignments of Error

1.

The trial court erred in holding that Roger McIntosh, a co-obligee under the parties’
contract, was not a necessary party to Alessia McIntosh’s declaratory judgment action
against Flint Hill School.

The trial court erred in holding that the filing of a declaratory judgment action “trigger[s]
the applicability of a contract clause sought to be declared unlawful,” as such holding is
contrary to law as set forth, inter alia, in Martin v. Garner, 286 Va. 76, 84, 745 S.E.2d
419, 423 (2013) (holding that the fact that the relevant parties “were before the court and
the relevant deeds were in evidence,” is insufficient to establish a justiciable controversy
between the parties.).

The trial court erred in overruling Flint Hill School’s demurrer to Alessia McIntosh’s
declaratory judgment claim, because the complaint did not contain an allegation that
there existed an actual or justiciable controversy, nor an actual antagonistic assertion and
denial of right, and because the complaint sought relief as to a hypothetical and
speculative claim.

The trial court erred in overruling Flint Hill School’s plea in bar to Alessia McIntosh’s
declaratory judgment claim, because the uncontroverted evidence presented to the trial
court established that there was no actual or justiciable controversy, nor an actual



antagonistic assertion and denial of right, and because Alessia McIntosh sought relief as
to a hypothetical and speculative claim.

The trial court erred in granting Alessia McIntosh’s motion for summary judgment,
because material facts were genuinely in dispute as to whether there existed an actual or
justiciable controversy, and an actual antagonistic assertion and denial of right, and
because Alessia McIntosh sought relief as to a hypothetical and speculative claim.

The trial court erred in granting Alessia McIntosh’s motion for summary judgment as to
the unenforceability of the attorneys’ fees clause in the parties’ contract, because material
facts were genuinely in dispute, and the trial court was presented with no facts, as to
whether the challenged contractual clause was procedurally unconscionable.

The trial court erred in granting Alessia McIntosh’s motion for summary judgment as to
the unenforceability of the attorneys’ fees clause in the parties’ contract, because material
facts were genuinely in dispute, and the trial court was presented with no facts, as to
whether the challenged contractual clause was substantively unconscionable.

The trial court erred in granting Alessia McIntosh’s motion for summary judgment as to
the unenforceability of the attorneys’ fees clause in the parties’ contract, because material
facts were genuinely in dispute, and the trial court was presented with no facts permitted
to be considered under Rule 3:20, as to whether the challenged contractual clause
significantly bars potentially meritorious resort to the courts by Alessia Mclntosh.

The trial court erred in granting Alessia McIntosh’s motion for summary judgment as to
the unenforceability of the attorneys’ fees clause in the parties’ contract, because there is
no “corollary principle discerned from the Rules of Professional Conduct not to punish
the prevailing party in litigation with payment of the loser’s expenses,” as (a) no such
principle exists; and (b) even if such principle existed, it does not mandate invalidation of
the challenged contractual clause; and (c) material facts were genuinely in dispute, and
the trial court was presented with no facts, relating to such a principle or upon which its
applicability could be determined.



