VI RA NI A
In the Supreme Court of Virginia held at the Suprene Court
Building in the Gty of R chnond on Wednesday, the 31st day of
Mar ch, 2004.
Dennis Mtchell O be, Appel | ant,
agai nst Record No. 040673
Gene M Johnson, Director, Virginia

Departnent of Corrections, et al., Appel | ees.

Upon an appeal froma judgnment rendered by the Grcuit

Court of the Cty of Ri chnond.

Appel I ant did not nove to proceed in form pauperis.
Nonet hel ess, we grant himthe right to do so.

Yest erday, the Court denied Dennis Mtchell Orbe's Petition for
Appeal froma dismssal of his Bill of Conplaint for Declaratory
Judgnent and Injunctive Relief in the Crcuit Court of the Gty of
Ri chnond. Orbe v. Johnson, et al., Record No. 040598 (March 30,

2004). The Court denied his petition for rehearing today. His
prior action sought an adjudication that the particul ar nmethod of

i npl enentation of |ethal injection enployed by the Commonweal th and
anticipated to be utilized in his execution "constitutes cruel and
unusual puni shnment and vi ol ates due process of |aw under Article I,
Sections 9 and 11, of the Constitution of Virginia." Additionally,
O be requested the issuance of a permanent injunction "barring [the
Commonweal th] from carrying out [his] execution using a protoco
that will cause unnecessary pain.”" 1In a separate notion, O be
requested the issuance of a tenporary restraining order and
prelimnary injunction "to protect the status quo ante" and

enj oi ning the Commonweal th from carrying out Orbe's execution



currently scheduled to be carried out at 9:00 p.m tonight. O be
rai sed no federal constitutional questions in his prior appeal. W
di sm ssed the appeal for the reasons stated in the order.

O be has filed another Bill of Conplaint for Declaratory
Judgnent and Injunctive Relief in the Crcuit Court of the Gty of
Richnmond. The trial court denied the request for injunctive relief
and dism ssed the Bill of Conplaint for Declaratory Judgment.

O be appeal s the adverse judgnment of the trial court
mai ntaining that "[t]he circuit court erred in denying a tenporary
restraining order and dism ssing Obe's federal constitutional
claims.” The trial court did not err in refusing to grant
injunctive relief that would stay Orbe's execution. Pursuant to
Code 8§ 53.1-232.1, "[o]nce an execution date is schedul ed, a stay of
execution may be granted by the trial court or the Suprenme Court of
Virginia only upon a show ng of substantial grounds for habeas
corpus relief.” The "trial court” referred to in Code § 53.1-232.1
is the sentencing court, in this case, the Grcuit Court of York
County. The Circuit Court of the Gty of Ri chnond does not have the
power to issue an injunction staying Orbe's execution. Wile a
court ordinarily has the power to issue orders necessary to preserve
its own jurisdiction, that power has been expressly limted by the
CGeneral Assenbly when the subject matter is the stay of an already
schedul ed execution. Additionally, Obe does not denonstrate
"substantial grounds for habeas corpus relief.” Rather, he has
filed an action for declaratory judgnent.

Addi tionally and independently, as nore fully explained bel ow,

O be may not maintain an action for declaratory judgnment under
2



Virginia |law. Consequently, relief ancillary to an inproper bill of
conpl aint cannot be granted. A declaratory judgnent action is not a
substitute for an appeal or collateral attack upon conviction.

Decl aratory judgnent "does not provide a nmeans whereby previous

judgnments by state or federal courts may be reexam ned, nor is it a

substitute for appeal or post conviction renedies.” Shannon v.
Sequeechi, 365 F.2d 827, 829 (10th Cr. 1966). "A declaratory

judgnment action is not part of the crimnal appellate process.”

State v. Brooks, 728 N E. 2d 1119, 1122 (Chio C. App. 1999). The

i ssue Orbe presents in his declaratory judgnment action should have
been raised before the trial court in Obe' s crimnal case and on

direct appeal fromthat judgnent.

Al so and i ndependently, declaratory judgnment does not |ie under
Virginia |law when there is no actual controversy. O be has renoved
t he actual controversy by his selection of the nethod of execution.
Pursuant to the provisions of Code 8 53.1-234, Orbe had the right to
choose whether his execution will be by lethal injection, as it is
adm nistered in Virginia, or by electrocution. |If the condemmed
pri soner has not nmade a choice by at |least fifteen days prior to the
schedul ed execution, the statute provides that the nmethod of
execution shall be by lethal injection. Under these circunstances,

t he condemed prisoner may affirmatively choose el ectrocution,
affirmatively choose |ethal injection, or choose the statutory
consequences of a failure to specify, nanely, lethal injection. In
any case, it is the condemmed prisoner's choice.

We have previously held that execution of prisoners by

el ectrocution does not violate the Ei ghth Arendnent's prohibitions
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agai nst cruel and unusual punishnment. Bell v. Commonwealth, 264 Va.

172, 202, 563 S. E.2d 695, 715 (2002), cert. denied, 537 U S 1123

(2003); Randass v. Commonwealth, 246 Va. 413, 419, 437 S.E.2d 566,

569 (1993), vacated in part on other grounds, 512 U S. 1217 (1994),

cert. denied after remand, 514 U. S. 1085 (1995); Stockton v.

Commonweal th, 241 Va. 192, 215, 402 S.E. 2d 196, 209-10 (1991);

Martin v. Commobnweal th, 221 Va. 436, 439, 271 S.E. . 2d 123, 125

(1980); Hart v. Commonwealth, 131 Va. 726, 743-44, 109 S.E 582, 587

(1921). When a condemmed prisoner has a choice of nethod of
execution, the inmate may not choose a nethod and then conplain of
its unconstitutionality, particularly when the constitutionality of
the alternative nmethod has been established.

In Stewart v. LaGrand, a case involving a challenge to

execution by |ethal gas, the Suprene Court of the United States held
t hat :

Walter LaGrand, by his actions, has waived his claimthat
execution by lethal gas is unconstitutional. At the tine
Walter LaGrand was sentenced to death, |lethal gas was the only
nmet hod of execution available in Arizona, but the State now
provi des inmates a choice of execution by |ethal gas or |ethal
injection, see Ariz. Rev. Stat. 8 13-704(B) (creating a default
rul e of execution by lethal injection). Wlter LaG and was
afforded this choice and decided to be executed by |ethal gas.
On March 1, 1999, Governor Hull of Arizona offered Walter
LaG and an opportunity to rescind this decision and sel ect
| ethal injection as his nmethod of execution. Walter LaG and,
again, insisted that he desired to be executed by |ethal gas.
By declaring his nmethod of execution, picking |ethal gas over

the state's default formof execution — |ethal injection —
Wal ter LaG and has wai ved any objection he mght have to it.

526 U.S. 115, 119 (1999).
Orbe's circunstances are |egally indistinguishable fromthose

presented to the United States Suprene Court in LaG and. As

4



previ ously discussed, under Code § 53.1-234, O be could have chosen
el ectrocution or he could have chosen lethal injection. Instead, he
chose to allow the statutory default provisions to apply. The
Commonweal th did not make his choice. The Commonweal th only
provi ded the choices for him including the choice of allow ng the
default provisions to apply. Obe has waived any right he may have
to conplain about lethal injection as it is admnistered in
Vi rginia.

The effect of his waiver renoves Orbe's clains fromthose that
may be properly considered by declaratory judgnment under Virginia
| aw. Decl aratory judgnment proceedi ngs were not avail able at conmon
law. This statutory cause of action arises only "[i]n cases of
actual controversy." Code 8 8.01-184. Declaratory judgnment is not

i ntended to provide advisory opinions. Erie Ins. Goup v. Hughes,

240 Va. 165, 170, 393 S.E. 2d 210, 212 (1990). O be's waiver of the
right to contest the constitutionality of lethal injection as it is
adm nistered in Virginia renoves the requirenent of "actua
controversy” fromthe case. Sinply stated, O be has no cogni zabl e
cause of action under Virginia |law

In his prior Bill of Conplaint for Declaratory Judgnent, O be
based his clains entirely upon Article I, Sections 9 and 11 of the
Constitution of Virginia. He presents virtually the same clains in
this declaratory judgnent action except that he bases his clains
upon the Eighth and Fourteenth Amendnents of the United States
Constitution. W find his clainms wthout nerit.

In summary, Orbe may not maintain an action for declaratory

j udgnment under Virginia | aw because he may not use declaratory
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j udgnment as a substitute for appeal or habeas corpus. He should
have rai sed these issues before the trial court during his crimnal
trial and on appeal fromhis conviction. Additionally and as an
i ndependent basis for this Court's judgnent, O be waived any right
he may have had to challenge lethal injection as it is admnistered
in Virginia because he had a choice anong | ethal injection,
el ectrocution, or the default of lethal injection provided by
statute upon his refusal to specify. For this reason there is no
controversy upon which declaratory judgnent may properly lie.
Finally, and independently, the trial court did not err in refusing
to grant injunctive relief staying the execution. The G rcuit Court
of the Gty of R chnond has no jurisdiction under Code § 53.1-232.1
to grant such relief.

Orbe's appeal fromthe judgnent order of the trial court dated
March 31, 2004 is denied. His request that this Court enter a stay

of execution is denied.

JUSTI CE LACY, with whom JUSTI CE KOONTZ j oi ns, dissenting.
We woul d grant the appeal and proceed in the manner and for the

reasons expressed in the dissent filed in Obe v. Johnson, et al.

Case No. 040598, filed March 30, 2004.

This order shall be certified to the said circuit court.

A Copy,

Test e:

Patricia H Krueger, Cerk



